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| nt roduction

1. This is the fourth report submtted to the Governing Council of the
Uni ted Nations Conpensati on Comm ssion (the “Comr ssion”) pursuant to
article 38(e) of the Provisional Rules for Clains Procedure (the “Rules”)?
by the Panel of Commi ssioners appoi nted by the Governing Council at its
twenty-first session on 22-23 July 1996 to review certain category “F’
clainms from Governnents (“F1” clains)(the “Panel”). This report deals with
the third instal ment of “F1” clains.

2. The third instal nent of clainms was presented to the Panel in
accordance with article 32 of the Rules on 22 July 1998. The instal nent
consists of the following twenty-four claims (the “Clains”) filed by
fourteen Governnments (the “Claimants”) for a total of approximtely 39.5
mllion United States dollars (“US$”). The amount of conpensation sought
is indicated in parentheses after every claim?

(a) Australia: Trade Comm ssion (US$173, 482) and Overseas Property
Group (US$108, 856) ;

(b) The Republic of Austria: Federal Mnistry of Foreign Affairs
(US$3,010) and O fice of the Federal President (US$139, 618);

(c) The Peopl e’ s Republic of Bangl adesh: Mnistry of Labour and
Manpower (US$12,012, 488);

(d) The Republic of Finland: Mnistry of Foreign Affairs
(US$660, 069) ;

(e) The Federal Republic of Germany: Federal Mnistry for Research
and Technol ogy (US$1, 928,910); Hessian Mnistry for Wnen,
Labour and Social Affairs (US$7,961); CGovernnent of Bavaria
(US$15, 536) and Federal O fice of Administration (US$178, 462);

(f) Irel and: Departnent of Defence (US$464, 755);

(9) The Italian Republic: Institute for Foreign Trade (US$35, 401);

(h) The Lebanese Republic: Mnistry of Foreign Affairs
(US$207, 495) ;

(i) The Russi an Federation: Mnistry of Foreign Affairs
(US$6, 878, 200) ;

(j) The Ki ngdom of Spain: Mnistry of Foreign Affairs (US$702, 258);
(k) The Syrian Arab Republic: Central Bureau of Statistics

(US$2, 143,997) and Foreign Mnistry (Enmbassy of Syrian Arab
Republic in Kuwait) (US$345, 207);
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() The Ki ngdom of Thail and: (US$6, 248, 909) ;

(m The Ki ngdom of Great Britain and Northern Ireland: Conmonweal th
War Graves Conmm ssion (US$68,323); Departnment of Socia
Security (US$107,487) and M nistry of Defence (US$4, 307, 899);
and

(n) The United States of Anerica: Departnment of Defense (US$413,214
plus interest); Departnment of Health and Human Services
(US$1, 759,049 plus interest) and United States Information
Agency (US$624, 206 plus interest).

| . PROCEEDI NGS
3. In accordance with article 16 of the Rules, the Executive Secretary
of the Commi ssion reported the Clainms to the Governing Council in his

reports of 31 January 1997, 30 April 1997, 31 January 1998, 30 April 1998
and 31 July 1998. These reports were circulated to all Governnents and

i nternational organizations that had filed clains before the Conm ssion and
to the Governnment of the Republic of Iraqg (“lraq”). A nunber of
Governnents, including Iraq, submtted additional information and views on
the reports.

4, On 24 July 1998, the Panel issued procedural orders informng the
Claimants that their clains were under review and classifying the C ains.
The Panel determned that, in accordance with article 38(c) of the Rules,
it would review the Claims within 180 days.

5. In the course of the prelimnary review of the Clainms, it was noted
that several Claimants sought compensation for costs incurred in evacuating
i ndi vidual s, for paynents made to rei mburse Governnent enpl oyees for the

| oss of personal property, and for support paynents made to individuals who
had | ost their source of income as a result of Iraq s invasion and
occupation of Kuwait. As the individuals concerned nmight thenselves have
filed individual claims with the Comm ssion in categories “C and “D’ for

t he sane | osses, the Panel was concerned that the Clains mght be seeking
conpensation for | osses that were the subject of category “C or “D
clains.?

6. To avoid multiple recovery of compensation across categories, the
procedural orders issued on 24 July 1998 requested those Cl ai mants seeking
conpensation for the evacuation of individuals, for reinbursements for

i ndi vidual s’ | osses of personal property or for support paynments, to
provi de identification informtion which would enable the Panel to
ascertain that compensati on was not being sought for the same |osses in

ot her categories within the Conm ssion. The relevant Cl ai mants were
requested to submt their responses by 30 Septenber 1998.

7. On the basis of the responses received it was ascertai ned that eight
i ndividuals had filed category “C’ clains for |osses which had either been
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incurred by their CGovernment or in respect of which they had received
conpensation fromtheir Governnent. Appropriate deductions were made from
the rel evant CGovernnent clainms in this instalnment to avoid nultiple
recovery.

8. The responses al so enabl ed the secretariat to ascertain that no

i ndi vi dual was seeki ng conmpensation in category “D’ clains for losses in
respect of which he or she had received conpensation fromhis or her
Gover nnment .

9. In addition to informng the Claimants that their C ains were under
review and requesting the abovenentioned identification information, the
procedural orders of 24 July 1998 requested a nunmber of Claimants to
provi de i nformati on and docunents which the Panel considered necessary to
properly quantify the losses in the Clains. The relevant C ai mants were
requested to submt their responses to these requests by 30 Septenber 1998.
Responses were received.

10. In reviewing the Cains, the Panel held regul ar neetings conducted in
private at the Conm ssion’s headquarters in Geneva. Pursuant to article 34
of the Rules, the secretariat provided |legal, admnistrative and technica
support to the Panel. A consultant |oss adjusting firmwas retained to
assist the Panel in the verification and valuation of the C ains.

1. THE CLAI M5

11. The standard claimformfor category “F’ clains contains the

foll owi ng twel ve general |oss types: contract; business transaction or
course of dealing; real property; other tangi ble property; bank accounts
and securities; incone-producing property; paynent or relief to others;
evacuation costs; public service expenditures; environnmental damage;

depl etion of natural resources; and other |osses. The clainms in the
present instalment raise eight of these twelve |oss types. The next
section of this report describes the Clainms by |oss type.

12. On a nunber of occasions the Panel considered it nore appropriate to
review a particular loss under a different classification fromthat under
which it had been entered by the Claimant in the claimform These | osses
are di scussed bel ow as reclassified.

A. Contract
1. Australia

13. The claimsubmtted by Australia on behalf of the Australian Trade
Commi ssi on seeks compensation for a total of 212,515 Australian dollars
(“A$”) for rent paid on the prem ses of the Trade Conmmi ssion in lraq for
the period 30 Septenmber 1990 to 31 March 1992, and rent paid in advance on
the residence of the Australian Trade Commissioner in Irag in respect of
the period of the occupation of Kuwait. The Cl ai mant seeks conpensation
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because, follow ng the evacuati on of the nmenbers of the Trade Commi ssion in
August 1990, it was unable to use the prem ses.

14. The claimsubmtted by Australia on behalf of the Overseas Property
Group seeks A$131,302 in respect of rent paid in advance on office and
residential properties in Kuwait, which the C aimant was unable to use
foll owi ng the invasion and occupation of Kuwait.

2. FEinland

15. Finl and cl ai ns 379, 101 Fi nni sh markkaa (“Fnk”) as compensation for
rent paid in advance on the prem ses of its Enbassy in Kuwait, and on the
resi dences of five nenbers of its diplomatic mssion in Kuwait, which it
was unable to use after the m ssion was closed.

16. Fi nl and al so seeks conpensation for term nation paynments made to six
menbers of ancillary staff enployed by its diplomatic mssion in Kuwait.
The Cl ai mant asserts that, as a result of the invasion and occupation of
Kuwai t, the contracts of locally enployed staff of its Enbassy in Kuwait
had to be termi nated and the C ai mant had to make redundancy paynents,
paynments in lieu of notice and pay holiday remuneration in accordance with
the contracts of enploynment and the relevant Kuwaiti |laws. The C ai mant
seeks Fnk 155,026 in respect of term nation payments and accrued dues.

3. The Russi an Federation

17. The Russi an Federation seeks conpensation in the amunt of

US$2, 030, 700 for the cost of leasing tenporary prem ses for its Enbassy in
Kuwait and staff residences for the nenbers of the mission follow ng the
liberation of Kuwait. The C ai mant asserts that a new Enbassy conpl ex
conpri sing Enbassy offices and staff residences was under construction and
was due to be conpleted in Septenber 1990. Following Iraq s invasion of
Kuwai t, construction work was interrupted and the conmpl ex was damaged
during the period of the occupation. According to the C aimant, because of
“di sorgani sation of economic life in Kuwait after the occupation and
hostilities, in particular, the |lack of necessary construct materials, the
shortage of construction subcontractors, their lack of required revolving
funds due to problens of restoration of the Kuwaiti bank system and ot her
simlar reasons”, repair and conpletion work could not commence unti

August 1992. The residential section of the conplex was comr ssioned in
Septenber 1993 and the adm nistrative section in April 1994. Consequently,
in order to house the staff and allow the Enbassy to operate, offices and
resi dences had to be rented fromthe date of the return of the menbers of
the mssion until the conpletion of the work on the rel evant sections of
the conplex. The C ai mant seeks conpensation for the rent paid on 24
apartnents from Septenmber 1990 to August 1993 and on three office buildings
from Septenber 1990 to March 1994.
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4. The United Kingdom

18. In the claimfiled on behalf of the Commnweal th War G aves

Commi ssion, the United Kingdom cl ai ns conmpensation in respect of rent paid
i n advance on the residence of the Conmi ssion’s supervisor in lraq. The
Cl ai mant asserts that, in accordance with the | ease, two years’ rent had
been paid in advance in January 1990. As the supervisor was unable to
return to lraq followi ng the invasion of Kuwait, the Cl aimnt is seeking
conpensation for the paynents nade in respect of a period of fifteen

mont hs, for a total of 32,553 pound sterling (“UKE").

5. The United States

19. In the claimfiled on behalf of the United States Information Agency
(“USIA”), the United States seeks conpensation for rent paid in advance on
the USI A office and Cultural Centre in Baghdad and on USI A staff residences
in Kuwait and Iraq in respect of the seven nonths of the occupation of
Kuwai t, during which period it could not benefit fromthe use of the
properties. The total amunt clainmed in respect of prepaid rent is

US$110, 531.

20. In the sane claim the United States al so seeks US$97, 265 as
conpensation for salaries paid to four enployees in Kuwait during the
period of the occupation of Kuwait. The Claimant asserts that the

enpl oyees were hired on a contract basis, the terns of which obliged the
Claimant to pay the enployees until the end of their contracts even though
it did not benefit fromtheir services during the period of the occupation

B. Real property

1. Einland

21. After the liberation of Kuwait, Finland flew a carpenter to Kuwait to
repair the danmage to the Enbassy prem ses and staff residences. The

Cl ai mant seeks compensation for the wages paid to the carpenter and for the
materials he used in carrying out the repairs. The total anount clainmed
for damage to real property is Fnk 16,223

2. Lebanon

22. Lebanon asserts that, upon the return of its diplomats to Kuwait in
the spring of 1991, it discovered that its Enbassy prem ses had suffered
damage and had been | ooted. The C aimant seeks 10,000 Kuwaiti dinar (“KD")
for the cost of repairing the Enbassy and installing alarm and air-

condi tioning systens.

3. The Russi an Federation

23. The Russi an Federation seeks KD 1,056,052 as conpensation for the
cost of repairing damage to its Enbassy conmplex in Kuwait and for increases
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in the cost of the contract for conpleting the Enbassy conplex. According
to the C ai mant a new Enbassy conpl ex, consisting of offices and staff
resi dences, was being built in Kuwait at the time of the invasion. The
conpl ex was due to be finished in Septenber 1990, but, because of the
i nvasi on and occupation of Kuwait, construction work was interrupted prior
to conpletion. The C aimnt asserts that, in the course of an inspection
of the Enbassy complex in Septenber 1991, a team of specialists fromthe
M nistries of Foreign Affairs and Finance discovered that the conmpound had
suffered damage. It adds that “the front doors of the building were ripped
of f, the back doors were broken open; equipnent, electrical wiring, water
supply system elevator facilities of the Enbassy were severely danmaged.
The main building structures were not damaged seriously but the inner
prem ses needed substantial repair”. Conpletion and repair works began in
August 1992 and were term nated in Septenber 1994. The Russi an Federation
seeks conpensation for “the work done to elimnate the damage caused to the
buil di ngs and for the increased cost of their finishing”

C. Oher tangible property

1. Austria

24, The claimsubmtted by Austria on behalf of its Federal Mnistry of
Foreign Affairs seeks conpensation for a total of KD 870 in respect of
tangi bl e property belonging to the Austrian Enmbassy in Kuwait that the

Cl ai mant asserts was stol en or damaged during the invasion and occupation
of Kuwait.

2. Lebanon

25. Lebanon asserts that, upon return to Kuwait after the liberation, the
Lebanese Anbassador to Kuwait discovered that a nunmber of itens of tangible
property had been stolen fromthe Enmbassy or had been damaged. The Enbassy
safe had al so been broken into and KD 1,946 had been stol en. The C ai mant
seeks KD 7,327 as conpensation for the stolen noney and for the cost of

repl acing the stol en and/ or damaged itens.

3. The Russi an Federation

26. The Russi an Federation clains 45,196 Iraqi dinars (“ID), 77,189
roubles (“R'), KD 116,672 and US$207, 400 as conpensation for tangible
property |l osses suffered by its Enbassies in Iraq and Kuwait, its Consul ate
Ceneral in Basra, and by the representati ons of Sovfrakht, a subsidiary of
the Mnistry of Marine Shipping involved in freight operations, and the
Press Agency Novosti in Kuwait. According to the C aimant, the property of
the Enmbassy in Kuwait and of all governnental agencies was stored in the
basement of the new Enbassy conpound, the doors of which were wel ded shut.
Upon the |iberation of Kuwait, a vanguard team was sent to Kuwait to reopen
t he Enmbassy and the agencies. According to the C aimnt, the team found
that the Enbassy and the prem ses of the agencies had been plundered. It
adds that “the nmpst expensive state property ... nodern technical equi pment
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stored in the basenent of the new enbassy [had been] stolen”. O her
property left in the prem ses of the agencies had al so been | ooted or
damaged. The property in question was office and househol d equi pment, the
di esel electric generator of the Enmbassy in Iraq, vehicles and spare parts,
food, nedical supplies, books and educational materials.

27. The Russi an Federation al so seeks R 58,116 as conpensation for itens
that had been shipped fromthe Russian Federation to Kuwait but which had
not yet been collected fromthe cargo storage building at the Kuwait City
airport at the date of the invasion. The Caimant explains that, follow ng
the invasi on, because of the bl ockade of the airport, it was inpossible to
recover the property. It adds that the cargo storage buil ding was severely
damaged in the course of mlitary operations. Accordingly, the C ai mant
considered that its property had been destroyed and wote it off fromits
property inventory.

4. The United Kingdom

28. In the claimsubnmtted on behal f of the Commonweal th War Graves
Commi ssion, the United Ki ngdom seeks 424 Jordani an dinar (“JD') as
conpensation for the cost of replacing the wheels on the Comm ssion vehicle
which the C aimant asserts were stolen during the occupation of Kuwait.

5. The United States

29. In the claimfiled on behalf of the Departnent of Defense, the United
St at es seeks compensation for Government owned property “which Iraq
forcibly caused the Marine Corps to abandon in the U. S. Enbassy in Kuwait”.
The property in question included hel nets, holsters, vests and fl ak
jackets. The Claimant asserts that, upon their return to the United States
Embassy in Kuwait in 1991, mlitary personnel determ ned that the property
had been damaged, destroyed or looted. A total of US$1,711 is sought as
conpensation for tangi ble property |osses.

30. In the claimfiled on behalf of the United States Information Agency,
the United States seeks conpensation for office and househol d equi pment

| ocated on the prem ses of the USIA office and the staff residences in
Kuwai t, which was found to be either damaged or mssing follow ng the
liberation of Kuwait. The property includes office equipnent, a

t el ecomruni cati ons di sc, educational materials and equi pnment and four notor
vehicles. The total claimfor the cost of replacing the |ost and/or
danmaged tangi bl e property is US$316, 586.

D. Bank accounts and securities

31. The Russi an Federation seeks US$181, 200 as conpensation for interest
which it asserts was not paid on the funds in the bank account of its
Enmbassy in Kuwait. The C aimant explains that, follow ng the invasion of
Kuwai t, all bank accounts at the National Bank of Kuwait were frozen and no
interest was paid in respect of the period of the occupation. The Claimis
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for interest that would have accrued on the Enbassy’s account during the
seven nonths of the occupation

E. Paynent or relief to others

1. Bangl adesh

32. Bangl adesh asserts that several thousand Bangl adeshi nationals were
evacuated fromlraq and Kuwait follow ng the invasion and occupati on of
Kuwait. Upon their arrival in Bangladesh, the evacuees received cash
advances fromthe Governnent to cover the cost of internal transport to
their honmes. The Claimant is seeking conpensation for cash advances nmade
to evacuees for a total of 58,350 Bangl adeshi taka (“tk”).

2. FEinland

33. Finland clainms that it reinbursed five dipl omats whose persona
property was |ost and/or damaged in Irag and Kuwait during the occupation
of Kuwait. The payments were nade pursuant to a special decree applicable
to menbers of the Finnish diplomatic service. The O aimant seeks
conpensation for the reinbursenents for a total of Fnk 1,112, 524,

3. Germany
34. The claim Germany submitted on behalf of the Hessian Mnistry for

Wonen, Labour and Social Affairs seeks conmpensation for social security
paynments made from January to September 1991 and from May to Septenber 1991
respectively to two Kuwaiti brothers studying in Germany whose neans of
support had been cut off following Irag’ s invasion of Kuwait. The tota
anmount claimed in respect of the payments is 12,436 deutsche mark (“DM).

35. In the claimsubnmtted on behal f of the Governnent of Bavaria,
Germany seeks conpensation for welfare payments nmade to two German

nati onal s evacuated from Kuwai t, and for support paynments made for the
period from August 1990 to March 1991 to a Kuwaiti famly which had fled to
Germany following Irag’s invasion of Kuwait. The Cl ai mant seeks
conpensation for a total of DM 24,268 for the support paynents.

4. |taly

36. Pursuant to a special decree, the Italian Institute for Foreign Trade
rei mbursed one of its officials who had been posted in Kuwait at the tinme
of the invasion for the |oss and/or damage to his personal property. The
Cl ai mant seeks 40,000,000 Italian lire as conpensation for this

rei mbursenent .

5. Thail and

37. In the nonths i mredi ately follow ng the invasi on and occupati on of
Kuwait some 7,800 Thai workers were evacuated fromlraq and Kuwait.
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Thai | and asserts that, upon their arrival in Thailand, the evacuees

recei ved a cash advance of approxi mately 250 Thai baht (“B’) each to assi st
with the cost of onward internal travel to their final destination. The

Cl ai mant seeks a total of B 1,889,900 in respect of the cash advances.

6. The United Kingdom

38. In the claimsubnmtted on behal f of the Commonweal th War Graves
Commi ssion, the United Ki ngdom seeks UKE3, 022 as conpensation for the
rei mbursenent made by the Commission to its |ocal supervisor in lraq for
| ost and or damaged personal property.

39. In the claimsubnmtted on behal f of the Departnent of Socia

Security, the United Kingdom seeks conpensation for 228 travel grants paid
to individuals returning to the United Kingdomas a result of Iraq’' s

i nvasi on of Kuwait and war and hostilities in other areas. The purpose of
the grants was to provide “help with reasonable travel, acconmodation or
subsi stence expenses” to returnees fromtheir port of entry to their likely
final place of stay in the United Kingdom The Cl ai mant al so seeks
conpensation for the costs of admi nistering the grant schenme. The tota
anmount clainmed for the grants and adm ni stration costs is UKE56, 538.

40. The third claimsubmitted by the United Kingdomalso relates to
paynment or relief to others. 1In the claimof the Mnistry of Defence, the
Uni ted Ki ngdom seeks conpensation for reinbursenments for |oss of persona
property made by the Mnistry to 79 servicenen who had been on secondnent
to the Governnment of Kuwait at the time of Iraq s invasion and occupation
of Kuwait. The C aimnt al so seeks conpensation for the fees charged by

| oss adjusters retained by the Mnistry of Defence to review the requests
for indemification. The total of the Mnistry of Defence claimis
UKE2, 253, 816.

7. The United States

41. In the claimfiled on behalf of the Mnistry of Defense, the United
St at es seeks US$404, 913 as conpensation for paynments nmade to 26 United
States servicenmen who had been posted in Irag and Kuwait at the tinme of the
i nvasion and who | ost itenms of personal property. The paynments were nade
pursuant to special United States regul ations.

42. In the claimfiled on behalf of the Departnent of Health and Human
Services, the United States seeks conpensation for repatriation grants made
to evacuees fromlraq and Kuwait to assist with onward travel in the United
States and with settling-in expenses. The C aimant explains that paynents
were made to 90 per cent of the 2,260 evacuees who arrived fromlraqg and
Kuwait in the nonths following Iraqg’s invasion of Kuwait. It adds that,

al t hough the paynents were intended to be limted to a one off lunmp sum
payment of US$560 per person, on sonme occasi ons evacuees received nore than
one paynent. According to the Claimant, fewer than five per cent of the
repatriates received assi stance after their first 90 days in the United
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States, even though a small nunber continued to receive paynents for up to
one year. The C ai mant seeks conpensation for a total of US$1, 249,147 in
respect of the financial assistance provided.

F. Evacuation costs

1. Australia

43. The claimsubmtted by Australia on behalf of the Overseas Property
G oup seeks A$2,047 for travel allowances and incidental travel costs paid
to an officer of the Property Group who had been on m ssion in Baghdad at
the tine of Iraqg’ s invasion and occupation of Kuwait and who had been
forced to stay in Iraq for an additional 11 days.

2. Austria

44, Fol | owi ng the invasion and occupation of Kuwait, a nunber of Austrian
nati onals were held hostage in lraq. The former president of Austria
travelled to Iraq and successfully negotiated their release. 1In the claim
filed on behalf of the Ofice of the Federal President, Austria seeks
1,535,520 Austrian schilling as conpensation for the costs incurred in
chartering the aircraft which took the former president to Iraq and
transported sone one hundred hostages back to Austria after their rel ease,
and in renting | ounges at the airport in Vienna.

3. Bangl adesh

45, Bangl adesh seeks a total of tk 45,232,439 in respect of evacuation
costs.
46. The C ai mant asserts that, in the period i mediately after the

i nvasi on and occupation of Kuwait, thousands of Bangl adeshi workers who had
been resident in Irag and Kuwait were repatriated. Although internationa
organi zations such as the International Organisation for Mgration operated
special flights free of charge to evacuate the workers, the Claimant had to
bear the cost of the handling fees for the flights. The Government of

Bangl adesh paid the handling fees on 56 evacuation flights in the nonths

i mediately following Iragq’ s invasion of Kuwait. The Claimnt also asserts
that it paid for the charter of one special flight to evacuate 177
addi ti onal evacuees. Conpensation is clainmed for the handling fees and the
special flight. 1In addition to the costs incurred in setting up the air
bridge, the Cl ai mant al so seeks conpensation for the cost of freighting
food and other relief materials by air from Bangl adesh to canps in the

M ddl e East where the evacuees were stationed before being repatriated.

47. The C ai mant al so explains that, upon their arrival in Bangl adesh,
evacuees were transported by bus fromthe airport to bus and train
stations, fromwhere they travelled to their final destination. |In respect

of this final portion of the evacuation journey, the C ai mant seeks
conpensation for the cost of renting buses to transport the evacuees from
the airport to the stations, and for the cost of petrol and notor oil for
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the vehicles of the Mnistry of Manpower and Labour officials who were
nmeeti ng the evacuees.

4. Finland

48. Fi nl and seeks Fnk 174,078 as compensation for evacuation costs. The
Claimincludes the airfares for individuals and diplomats evacuated from
Kuwai t and Iraqg, stopover accommopdati on and food costs for evacuees on
their way back to Finland, return airfares for the dependants of diplomatic
staff in Israel fromTel Aviv to their hones in Finland and |iving expenses
in Finland during the period they were evacuated, and the cost of hote
accommodation in Jerusalemand Herzilia for the staff of the diplomatic
mssion in Israel. The C aimnt al so seeks conpensation for airfares for

di plomatic staff evacuated fromlran, and for the cost of food provided to
security staff at the Finnish Enbassy in Damascus. The Claimalso includes
the travel allowances, and travel and accommodati on costs of Foreign

M nistry officials involved in the coordination of the evacuation

5. I rel and

49. Ireland asserts that, in January 1991, the dependants of seven Irish
mlitary officers serving with the United Nations Truce Supervision

Organi sation in Israel were evacuated. The C ai mant seeks conpensation for
the cost of return airfares fromlsrael to Ireland, acconmpdati on during

t he evacuation journey and the dependants’ extraordinary |iving expenses in
Ireland for a total of 16,847 Irish pounds (“IRE").

6. Lebanon

50. Lebanon seeks conpensation for a total of KD 2,500 for the cost of
evacuating the menmbers of its diplomatic mssion in Kuwait.

7. The Russi an Federation

51. The Russi an Federation clai ns conpensation for the cost of evacuating
staff and their dependants fromits diplomatic mssions in Iraq and Kuwait.
According to the C aimant, sone 890 Russian nationals were evacuated from
Kuwait. The majority of the evacuees travelled from Kuwait to Baghdad and
fromthere to Amman by road on Enbassy vehicles. They were then flown to
Moscow on special Aeroflot flights. The remainder of the evacuees from
Kuwait travelled by road to Baghdad and were then flown to Moscow on
speci al Aeroflot flights. A smaller nunber of Russian nationals were
evacuated fromlraq. O the 128 evacuees, eight drove to Moscow, 80 flew
on Aeroflot flights from Baghdad until the closure of that airport and the
| ast group to |leave, in January 1991, travelled from Baghdad to Tehran by
road and then flew to Mdscow on schedul ed Aeroflot flights. The C aimant
seeks conpensation for the cost of the airfares, petrol for the road
portion of the evacuation journey, food, accommopdati on and donestic
transport.
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52. The C ai mant al so seeks conpensation for the cost of bringing the
evacuees back to Iraqg and Kuwait followi ng the Iliberation of Kuwait.

53. The total claimfor the evacuation and return of Russian nationals
fromand to Irag and Kuwait is US$283, 100.

8. Spain

54, Spai n seeks conpensation for a total of 68, 634,852 Spanish pesetas
(“Ptas”) in respect of evacuation costs. The Claimis for the expenses

i ncurred by the Spani sh Enbassies in Amuan, Baghdad, Damascus, Jerusal em

I stanbul , Nouakchott, Paris, Rone, London and Stockholmin evacuating sone
four hundred people fromvarious |ocations in the Mddle East and
Mauritania. The costs relate to airfares, acconmpdati on and mni scel | aneous
costs while in transit, and internal flights in Spain to take the evacuees
to their final destination. The C aimant also seeks conpensation for an
airlift operated by the Spanish Mnistry of Defence. The Spanish air force
evacuat ed individuals from Saudi Arabia, Israel, Jordan, Syria and Turkey.

55. The Cl aimal so seeks conpensation for the cost of tel ephone calls
made in Spain by the famlies of the evacuees and for meal allowances paid
to civil servants who were coordinating the evacuation operations from
Madri d.

9. Thail and

56. Thai |l and asserts that, in the nonths imediately follow ng the

i nvasi on and occupation of Kuwait, it evacuated sonme 7,800 Thai workers
fromKuwait and Iraq. According to the C aimant, the evacuees were taken
by road fromKuwait and Iraq to Jordan, where they stayed in canps run by
the United Nations Hi gh Comm ssion for Refugees, before being flown out to
Thai |l and. The Cl ai mant seeks compensation for the cost of chartering 31
special flights from Amman and Dhaka to Bangkok and for the cost of
airfares on scheduled flights fromvarious |ocations in the Mddle East to
Thail and to evacuate 7,799 nationals. The Cl aimant al so seeks conpensati on
for the cost of petrol and rel ated expenses for the overland portion of the
journey and for the operational costs (food, nedicines and other relief
mat eri als) incurred by the collection canps it operated in Irag. According
to the Claimant, upon their arrival at Bangkok airport, the evacuees were
transported by bus to the bus station fromwhere they travelled to their
final destination in Thailand. |In respect of this portion of the
evacuation journey, the Cl ai mant seeks conpensation for the cost of renting
buses to transport the evacuees fromthe airport to the bus station

57. The C ai mant explains that the bul k of Thai workers in Kuwait and
Irag were evacuated in the period from2 August 1990 to 11 Cctober 1991

In the period fromJanuary 1991 to end of March 1991, the Cl aimant set up a
nunber of canps in Jordan, Saudi Arabia and Israel to shelter any remaining
Thai nationals in the area, and as a precautionary measure in case of armed
attack on Israel or the neighbouring States. The Cl ai mant seeks
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conpensation for the costs of setting up and operating the canps.
Furthernore, according to the Claimant, a teamof 44 officials fromthe
Mnistry of Public Health and the Mnistry of Foreign Affairs and
Department of Labour were sent to the Mddle East during the period of
Irag’s occupation of Kuwait to assist in the coordination of the evacuation
operations and to provide nedical assistance. The C ai mant seeks
conpensation for the officers’ travel and accommobdati on costs.

58. Thai | and seeks a total of B 155,457,625 for evacuation costs.

10. The United States

59. In the claimfiled on behalf of the Departnent of Health and Soci a
Services, the United States seeks US$410,937 in respect of costs incurred
by five states and the Salvation Army in setting up and operating reception
centres and providing evacuees with i mmedi at e assi st ance.

60. In the United States Information Agency claim the United States
seeks US$62, 693 as conpensation for subsistence expense all owances paid to
the dependants of USIA enpl oyees evacuated from Israel and Saudi Arabia.
The payments were intended to cover extraordinary costs associated with
their abrupt departure. Al the paynents were made to cover expenses
incurred in the United States after the evacuees’ arrival.

G Public service expenditure

1. Bangl adesh

61. Bangl adesh seeks conpensation for the cost of printing and

phot ocopying claimforms for subm ssion of individual clainms to the

Commi ssion, for the cost of conputerizing docunents, for mscellaneous
stationery costs, for overtime and food all owances paid to officials of the
M ni stry of Manpower and Enpl oyment and Training involved in the processing
of clains and for the cost of transporting claimfornms to Geneva. The

Cl ai mant seeks conpensation for a total of tk 1,344,323 in respect of claim
processi ng costs.

62. Bangl adesh al so asserts that for humanitarian reasons it does not
intend to levy the 1.5 per cent charge fromthe clains of individuals and
corporati ons which Governing Council decision 18 enpowers it to charge.*
Instead, the C ai mant seeks rei nmbursenent of the fee it did not |evy on the
awards it expects the Conmi ssion to make to individuals and corporate
claimants. Bangl adesh seeks conpensation for a total of US$10,710,000 in
respect of the charge it did not |evy.

2. FEinland
63. Fi nl and seeks conpensation for the cost of purchasi ng medicines,

protective equi pment and m scel | aneous “energency equi pnent”, such as
bl ankets, mattress and a gas cooker for its Enbassies in the United Arab
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Emrates, Iraq, Kuwait, Syria, Iran, Saudi Arabia and Israel. It also
seeks conpensation for the cost of transporting and installing a short wave
radi o and solar panel to its mssion in the United Arab Emrates and the
travel costs of an official fromthe Enbassy in the United Arab Em rates
who delivered protective equi pment to Finnish nationals in Bahrain and
Qatar. The C aimant al so seeks conpensation for the cost of hiring two
buses for one nonth in Israel so that they could be on standby should it be
necessary to effect an energency evacuation of the Enmbassy staff in Te
Aviv. Finland s claimfor protective measures is of Fnk 351,671 plus

US$1, 400.

64. The C ai mant al so seeks conpensation in the amount of Fnk 241, 037 for
general public service expenditures. This amount includes the cost of a
nunber of official trips concerning the evacuati on operations and the
reopeni ng of the Finnish Enbassy in Kuwait in the summer of 1991, the cost
of bi-weekly and daily tel ephone calls to Finland by nenbers of the Finnish
di plomatic mssions in Syria and |Israel respectively, the cost of

regi stering the vehicle of the Enbassy in Kuwait in Turkey, and the cost of
i nsurance and road permits in Amman for the vehicle of the mission in
Baghdad.

3. Cer many

65. In the claimfiled on behalf of the Federal Mnistry for Research and
Technol ogy, Germany seeks compensation for a total of DM 3,012,958 in
respect, first, of funds provided by the Mnistry to the University of
Hohenhei m for a joint research project with the Kuwait Institute for
Research and Technol ogy and, secondly, for the cost of scientific equipnent
which the university had | oaned to the project’s experinmental station in
Kuwai t. The Clainmant asserts that, imediately after Iraq s invasion of
Kuwai t, the town where the project was |ocated was occupi ed by Iraq

forces. The project personnel fled and the research work was stopped.
During Iraq s occupation of Kuwait, the experinmental station was |ooted and
the damage to the facility was so extensive that, following the |iberation
it had to be witten off as a total loss. |In addition, the building of the
Kuwait Institute of Scientific Research was | ooted and the storage nedia
contai ning the experimental data gathered at the facility was destroyed.

66. In the claimsubmtted on behalf of the Federal O fice of

Admi ni stration, Germany seeks a total of DM 28,758 in respect of costs
incurred in processing individual clainms and sending themto the Comm ssion
i n Geneva.

4. I rel and

67. In the period following Iraq’ s invasion and occupati on of Kuwait, the
Irish Mnistry of Defence supplied respirators and other protective

equi pnent to the Mnistry of Foreign Affairs for distribution to Irish
nationals in Jordan, Bahrain, Saudi Arabia and Irag. The Mnistry of
Defence itsel f supplied protective equipnment to Irish personnel stationed
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i n Lebanon, Israel and Iran. The Cl ai mant seeks conpensation for the cost
of the protective equi pment and for the reinbursenent it nmade to the
British Foreign and Cormonwealth Office for respirators the latter had
supplied to Irish citizens in Bahrain and Qatar. The total anount clai ned
in respect of protective equipnent is | RE254,570.

5. The Russi an Federation

68. The Russi an Federation asserts that, following Iraq s invasion and
occupation of Kuwait, a bombshelter was built in its Enbassy in lIraq to
protect enbassy staff and their dependants. According to the Claimant, the
Embassy and Commercial Mssion in Irag and a nunber of specialized agencies
made avail abl e the equi pment for constructing the shelter free of charge.
The C ai mant adds that the shelter was built entirely by the enpl oyees of

t he Enmbassy and agencies and specialists on mission in lraq at the tine.
The C ai mant seeks conpensation for a total of US$148,500 in respect of the
| abour costs incurred in constructing the shelter

69. The Russi an Federation al so clains US$26, 627 as conpensation for
expenses incurred from 1991 to 1993 by nenbers of its diplomatic mssion in
Kuwait in travelling to Abu Dhabi and Cairo to receive and send diplomatic
correspondence because of the destruction of the special communications
centre of the Enmbassy in Kuwait during Iraq’ s occupation of Kuwait.

6. Syria
70. In the claimfiled on behalf of the Central Bureau of Statistics,

Syria seeks conpensation for the costs of establishing and operating a
speci al conpensation committee within the Mnistry of State for Foreign
Affairs entrusted with processing the clains of individuals and
corporations for subm ssion to the Comm ssion. The total anount claimed
for claimprocessing costs is US$2, 143, 997.

7. The United States

71. In the claimfiled on behalf of the Departnent of Health and Human
Services, the United States seeks conpensation for the costs incurred by
that department in adm nistering the repatriati on assi stance schene. The
costs relate to the travel costs of Department officers, office supplies,
phot ocopyi ng, faxing and rel ated office expenses, the salary of an
addi ti onal enployee hired to assist with the schene, and the trave
expenses and overtime all owances paid to officers fromthe Centre for

Di sease Control who were dispatched to the airports where the evacuees were
arriving to ascertain whether any of the evacuees were suffering from
conmuni cabl e di seases. The total claimin respect of public service
expenditure is US$46, 371
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H Oher clainms
1. Lebanon
72. Lebanon seeks conpensation in the amount of KD 40,139 for |oss of

expected earnings. The Caimant asserts that, following Iraq s invasion
and occupation of Kuwait, its Enmbassy and, consequently, the consul ar
section in Kuwait were closed. The consular section was thus unable to
provide the services for which it charged consular fees. Accordingly, the
Cl ai mant seeks compensation for the earnings it expected to make from
consul ar fees during the seven nonths of the occupation of Kuwait.

2. Syria
73. In the claimfiled on behalf of its Foreign Mnistry, Syria seeks

US$345, 207 as conpensation for |oss of expected earnings in the form of
consular fees. Following Irag’ s invasion and occupation of Kuwait, the
Syrian Enmbassy in Kuwait closed. Therefore, no consular services were
rendered or consul ar charges levied. The C aimant seeks conpensation for
the earnings it expected to make from consul ar fees during the seven nonths
of the occupation of Kuwait.

3. United States

74. The United States seeks US$70,682.90 as conpensation for the costs of
preparing the clainms of the Departnent of Defense, the Departnent of Health
and Hurman Services and the United States Information Agency.

I11. LEGAL FRAMEWORK

75. Inits report on part one of the first instalnent of “F1” clains, the
Panel discussed the legal framework within which the clains of Governnments
and international organizations would be deci ded by the Conmm ssion.® The

di scussion covered the |law applicable to the category “F’ clains, the
procedural and evidentiary requirenents inposed on the C aimnts and the
Panel"s role in the proceedings. The Panel’s findings concerning the
applicable | aw, procedural rules and evidentiary requirenents set out
therein are also applicable to the clains in the present instal nment.

76. In applying the aforenenti oned procedural and evidentiary

requi renents, the Panel found that within certain clainms individual |oss

el ements or portions thereof were not supported by particul arized
statements of claimor docunentary or other appropriate evidence sufficient
to demonstrate the circunstances or anount of the clainmed |osses in
accordance with the Rules. In such cases, the Panel found that
conpensati on shoul d not be awarded for the portions of the Clainms in

guesti on.
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V. COVWPENSABI LITY OF THE CLAI M5

A Cont r act

1. Prepaid rent on Enbassy prem ses, prem ses of governnental agencies and
staff residences

77. Fi nl and cl ai ns conpensation for rent paid in advance on the premn ses
of its Enbassy in Kuwait and on the residences of five nmenbers of its
Enmbassy staff. Australia, the United Kingdomand the United States claim
conpensation for rent paid in advance on the prem ses of Governmenta
agencies in Kuwait and Iraq and on the residences of their staff.

78. In the First Report, the Panel found that “the nmere permanent or
tenporary closure of a diplomatic mssion, even in time of armed conflict,
does not give rise to a claimfor conpensation” and that “[i]n any event

the C ai mant woul d have incurred the rental expenses regardl ess of
whet her Iraqg invaded and occupi ed Kuwait”.®

79. In the Third Report, the Panel considered the conpensability of rent
paid in advance on staff residences and found that, “rent paid in advance
by Governnents for staff residences should be considered in the same way as
prepai d rent on Enmbassy buildings.”” For the same reasons that the Pane
found that the economi c value of the |oss of use of the Enmbassy prem ses
was not quantifiable, because of the nature of the activities carried out
by di plomatic mssions, this type of |oss was al so not amenable to nonetary
eval uation.?®

80. In accordance with these findings, the Panel determ nes that the
clainms for prepaid rent on the prem ses of Enbassies and Governnenta
agenci es and on staff residences are not conpensable. Accordingly, the
Panel finds that the Australian, British and United States clains for rent
paid in advance on office prem ses and staff residences in Kuwait and Iragq
are not conpensabl e.

2. Rental paynents nmade after the liberation of Kuwait

81. The claimof the Australian Trade Commi ssion for rent paid on the
Commi ssion’s offices in Baghdad relates not only to paynents made in
respect of the seven nonths of the occupation of Kuwait, but also for rent
paid up to the expiry of the sublease in March 1992. Rent was paid on the
prem ses even though the Trade Comm ssion did not reopen after the
liberation of Kuwait. |In the Panel’s view, the claimfor rent paid from
the date of the liberation of Kuwait to the expiry of the |ease is al so not
conpensabl e. The C ai mant made an i ndependent decision not to return to
Irag to reopen the Trade Conm ssion. Accordingly, the Panel finds that the
rent payments made in respect of the period from March 1991 to March 1992
cannot be considered a direct loss resulting fromlraqgq s invasion of Kuwait
and, therefore, are not conpensable.
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82. The Russi an Federation seeks conpensation for the cost of |easing
tenporary offices for its Enbassy in Kuwait and residences for the staff of
its diplomatic mission. The C aimant explains that, because of delays in
repairing and conpleting the Enbassy conplex follow ng the |iberation of
Kuwai t, temporary prem ses had to be |l eased until the residential section
of the conplex was conpleted in Septenber 1993, and the office section in
March 1994. The Claimant al so indicates that, although nearly conpleted at
the date of the invasion, the compound had to be repaired and fitted out
following the |iberation of Kuwait and, because of delays and shortages of
materials in the Kuwaiti construction market in the period follow ng the

i nvasion, the repair work could not comence before August 1992, or be
conpl eted before the aforenentioned dates.

83. In the Panel’s view, the cost of renting temporary prenm ses while the
Enbassy and residences were being repaired is, in principle, conpensable.
However, certain limtations must be applied. First, no conpensation
shoul d be awarded for rent paid in respect of the seven nonths of the
occupation of Kuwait. The Claimant has not indicated whether the rent for
this period was paid in advance - in which case in accordance with the
principles laid down in the First and Third Reports it would not be
conpensabl e® - or, whether it was paid during the period of the occupation
as the properties were being used, in which case the C ai mant has suffered
no |l oss. Secondly, the Panel considers that, in view of the apparently
limted nature of the damage to the Enbassy conplex, it would be
unreasonable to award rent for the entire period clained. The C ai mant
makes a general assertion that repair work could not begin until August
1992 because of the shortage of material and constructors in Kuwait
following |iberation. Frommany clains for repair costs filed before the
Conmi ssion, it is clear that reconstruction work in Kuwait generally
conmenced in the second half of 1991 or, at the latest, in the first
quarter of 1992. The C ai mant has not provided a specific explanation of
why such a delay in the comencenent of the repair work was a result of
Iraq’s invasion and occupation of Kuwait. Accordingly, the Panel can only
recommend conpensation for rent paid on tenporary residences and offices
for one year, the shortest period for which a | ease can be entered into,
fromthe liberation of Kuwait, as this period can be considered to be a
direct result of lraq s invasion and occupation of Kuwait. The Russian
Federation’s need to rent prem ses for |onger than one year must, in the
Panel "s view, be attributed to other external circunstances and, therefore,
i s not conpensabl e.

3. Paynents nmade pursuant to contracts of enploynent

84. VWhen it closed its Enbassy in Kuwait follow ng the invasion, Finland
term nated the contracts of six locally enployed menmbers of ancillary
staff. Pursuant to the relevant Kuwaiti |aws and the contracts of

enpl oynment it had to make a nunber of term nation paynents to the

enpl oyees. Conpensation is sought for paynents nade to the enpl oyees in
lieu of notice, for holiday pay and for redundancy paynents.
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85. In the First Report the Panel considered clains for term nation
paynments made by two Governments to their | ocal enployees upon the closure
of their Enbassies in Irag and Kuwait and determ ned that payments made
pursuant to contractual obligations should be conpensated to the extent
that they are adequately supported by docunentary or other appropriate

evi dence. 1°

86. For the same reasons, the Panel finds that the Finnish claimfor
term nation paynents is, in principle, conpensable. However, the Pane
considers that only those paynents which relate to the term nation of the
contracts in the exceptional circunstances of Iraq s invasion and
occupation of Kuwait should be conpensable. On the other hand, paynents
that woul d have had to have been nade in any event, but which had not
actually been paid out by the date of the invasion, should not be
conpensated as they cannot be considered to be a direct result of Iraq’'s

i nvasi on and occupation of Kuwait. Accordingly, the portion of the Finnish
claimthat relates to two enpl oyees’ accrued holiday pay for 1989 and 1990
is not conpensable as it was al ready due to the enployees at the time of

t he invasion.

87. Finland, Italy and the United States, in the claimfiled on behalf of
the Departnent of Defense, assert that, pursuant to special nationa
regul ati ons, they reinbursed menmbers of their diplomatic staff, governnent
agency officials and mlitary personnel for |oss of personal property in
Irag and Kuwait during the period of Iraq s invasion and occupation of
Kuwai t .

88. In the First and Third Reports the Panel considered simlar clains
for indemification nade in respect of |oss of personal property and found
themto be conpensabl e contractual |osses “to the extent that the

rei mbursenents ... were made pursuant to special decrees or |aws and
regul ati ons governing the enpl oynent contracts of menmbers of the diplomtic
service” provided they were adequately supported by docunentary and ot her
appropriate evidence.! The Panel considers that the same approach shoul d
be adopted in respect of the clainms in the present instal nent.

89. In the claimfiled on behalf of the United States Information Agency,
the United States seeks conpensation for the salaries paid to four

enpl oyees who had been hired in Kuwait on a contract basis. The Pane
notes that the C aimant has not filed any evidence in support of this
portion of its claim Al that has been submtted is a note prepared for
the purpose of proceedi ngs before the Commission indicating the tota
anount paid to the enployees. 1In the Third Report the Panel ruled that
expl anatory statenents are insufficient in thenselves to neet the
evidentiary standards i nposed on category “F” claimants by the Rul es.'?
Accordingly, the Panel finds that conpensation should not be awarded for
this portion of the USIA claim
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B. Real property

90. Fi nl and and Lebanon seek conpensation for the cost of carrying out
repairs to their Enbassies in Kuwait, which were damaged during the period
of the occupati on.

91. In the First Report the Panel addressed the issue of the
conpensability of repairs to Enbassy prem ses in Kuwait and Iraq and
concluded that clainms for repair costs could be considered as resulting
directly fromthe invasion and occupati on of Kuwait. Consequently, the
Panel found such |osses to be conpensable.®

92. In accordance with its findings in the two previous instalnents, the
Panel finds that the repair costs clainmed by Finland and Lebanon are
conpensable to the extent to which they are reasonabl e and adequately
supported by docunentary or other appropriate evidence.

93. The Russi an Federation seeks conpensation for the cost of repairing
damage to its Enmbassy conplex in Kuwait, for the cost of completing the
construction of the conplex and for the cost of carrying out some
addi ti onal work.

94. In the Panel’s view, conpensation can only be reconmended for the
cost of repairing damage suffered as a result of Iraqg' s invasion and
occupation of Kuwait. No conpensation should be awarded for that portion
of the costs that relate to the conpletion of the original work or the
performance of additional work. As the docunents submtted do not indicate
the split of the costs anmong the three elenments, the cost of the repair

wor k cannot be precisely determined. Instead, this figure has to be
estimat ed.
95. The Panel notes that on the basis of the materials filed in support

of this portion of the Claim it is not possible to determne with
certainty the apportionment of the total costs clained between repair and
conpl etion costs. Thus, in response to the Panel’s procedural order of 30
Septenber 1998 the C ai mant submitted, inter alia, an addendum dated 1
August 1992, to the original contract for the construction of the conplex
of January 1988, which provides that the C ai mant would pay the contractor
KD 874,910 in respect of “the conpletion of the remaining works of the
conpl ex, the repair of damages and the inplementation of works originally

to be inmplemented by the Omer”. Simlarly, the Caimnt entered into an
agreenent with another contractor in the sunmer of 1993 for KD 47,000 for
the “rectification of damages”, “all itens to be conpleted” in Block B and

the “supply and fixing of carpet rolls and carpet tiles”.

96. The C ai mant seeks KD 134,143 for the cost of carrying out sone
additional work. Fromthe original contract it is clear that the C ai mant
originally intended to carry out these works itself. Follow ng the
liberation of Kuwait, the C ai mant decided that the contractor would carry
out the works that had originally been excluded fromthe contract.
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97. Regar dl ess of whether increases in the cost of construction contracts
following the |iberation of Kuwait are, in principle, conpensable, the case
at hand does not raise this issue. This is because the work in question
was not included in the original contract of 1988 as it was going to be
carried out by the Claimant. Therefore, the suns that the C ai mant
considers to be an increase in conpletion costs are actually the costs of
an entirely new elenment in the construction contract and, as such are not
conpensabl e.

98. However, in the Panel’s view, the claimfor additional work does
contain a conpensable elenent. Under the contract of January 1988, the
contractor agreed to supply the materials and equi pnent necessary for the
Claimant to carry out the work in question. The material was supplied but
was stolen during the occupation of Kuwait. Conpensation should be
recommended for such material. However, as the documents subnmitted do not
break down the KD 134,143 into | abour costs and materials, the Panel cannot
determine with certainty what portion of this anount relates to the cost of
replacing the stolen materials. The cost of the material must, therefore,
be esti mat ed.

C. Oher tangible property

99. A nunber of C ai mants seek conpensation for |oss or damage to
tangi bl e property belonging to di plomatic m ssions or other governnenta
agencies in Irag and Kuwait danmaged during the period of the occupation of
Kuwai t .

100. In the First Report the Panel considered that, for the reasons given
in respect of clainms for damage to real property, claims for |oss or damage
to other tangi ble property located in Iraq and Kuwait should al so be
conpensable to the extent that the | oss was adequately supported by
docunentary or other appropriate evidence. The same reasoning applies to
the Claims in the present instalnent, including a claimfor cash stolen
fromthe safe of an Enbassy in Kuwait.

101. Despite a specific request fromthe Panel to submt invoices or other
primary docunentation in support of their clainms for | oss and/or damage to
tangi bl e property, Austria and the United Kingdom have not filed any
evidence. All that has been provided are lists of the |ost itenms, prepared
by the Caimants for the purpose of the proceedi ngs before the Conm ssion
As already determ ned by the Panel in the Third Report, an explanatory
statenment is insufficient of itself to nmeet the evidentiary requirenents

pl aced on claimants by the Rules.®® Accordingly, in the absence of any

ot her docunents in support of these Clainms, the Panel cannot recomend the
award of any compensation in respect of the claimof the Austrian Federa

M nistry of Foreign Affairs and the portion of the Commonweal th War Graves
Commi ssion claimrelating to tangi ble property | osses.
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D. Bank accounts and securities

102. The Russi an Federation seeks conpensation for interest not paid on
its Enbassy’s bank account at the National Bank of Kuwait in respect of the
seven nonths of the occupation, when all bank accounts were frozen

103. In response to a request for information issued by the Panel under
article 36 of the Rules, the National Bank of Kuwait explained that,

al t hough all bank accounts were frozen for the period of the occupation of
Kuwai t, followi ng the resunption of business on 22 March 1991, pursuant to
an Amiri Decree, interest was paid to all depositors in respect of the
entire period of the occupation “by credit to custoners’ accounts by back
val ue adjustments on the dates when the interest paynments woul d have becone
due.” On the basis of this information, and since the Claimant failed to
provi de evidence that interest was not paid to it, the Panel is unable to
recommend the award of conmpensation in respect of this portion of the
Russi an Federation’ s claim

E. Paynent or relief to others

1. Cash advances

104. Bangl adesh and Thail and seek conpensation for cash advances they nade
to evacuees to assist themw th the cost of overland travel to their fina
destination in their honme states.

105. In the First Report the Panel held that “paynments by Governnents for
tenporary and extraordinary living expenses that result fromindividuals’
departure fromKuwait or Iraq” were conpensable.® In the Third Report, the
Panel reviewed a claimfor cash advances nmade to assi st evacuees with the
costs of the final part of their homeward journey. The Panel determn ned
that the cash advances were paynents nade by Governments for “tenporary and
extraordi nary expenses” resulting fromindividuals departure fromlraq and
Kuwait and, as such, were conpensable.?

106. For the same reasons, the Panel finds that the clains for cash
assistance in the present instalnent are conpensabl e.

2. Reinmbursenents for |oss of personal property

107. In the clains filed on behalf of the Commonwealth War Graves

Conmi ssion and the Mnistry of Defense, the United Kingdom cl ai ns
conpensation for reinbursenents for | oss of personal property made to the
War Graves Comm ssion supervisor in Ilrag and to 79 servicenmen who had been
on secondnent to the Governnment of Kuwait at the tine of the invasion. The
Cl aimants were not under any contractual or other obligation to indemify
their enpl oyees, as was the case in the clains for reinbursenments di scussed
at section |IV.A 3 above.
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108. Paragraph 36 of Governing Council decision 7 provides that
conpensation is available “to reinburse paynents nade or relief provided by
Governnments or international organizations to others ... for |osses covered
by any of the criteria adopted by the Council.”?®

109. In the Panel’s view, the effect of this provision is to make
conpensabl e clains for paynents made by Governnments in respect of |osses
for which the recipients woul d have been entitled to file individual clains
before the Conmi ssion, to the extent the underlying individual |osses are
conpensabl e in accordance with the criteria devel oped by the Comm ssion for
i ndividual clainms.?

110. Applying these criteria to the present C ains, the Panel notes that

t he servicenen and the supervisor could have filed individual clainms before
t he Conmi ssion under categories “C' and “D’ for their |osses of persona
property. Accordingly, the Panel finds that the rei mbursenents are
conpensable to the extent that they are supported by documentary or other
evi dence.

111. The Panel notes, however, that despite an express request to submt
i nvoi ces or other primary docunents evidencing the underlying |oss and/or
damage to property, no docunents have been adduced to evidence the

rei mbursenent made to the supervisor or the underlying property |osses.
The C aimant has nerely stated that it reinbursed the supervisor and has
provided a |list of the | ost property, prepared for the proceedi ngs before
the Commi ssion. |In accordance with its determnation in the Third Report
t hat explanatory statenents are not sufficient on their own to neet the
evidentiary standard i nposed on claimants by the Rul es,® the Panel finds
that the Comonweal th War Graves Conmission claimfails to neet the
evidentiary standard established by the Rules and therefore does not
recommend the award of any compensation in respect of this portion of the
Cl aim

112. The Mnistry of Defense al so seeks conpensation for the fees paid to
the |l oss adjusters retained by the Mnistry to adjust the requests for
indemmification. 1In the Panel’s view, this expense was an admi nistrative
cost incurred in valuing the underlying | osses. As such, it cannot be
considered to result directly fromlraq s invasion and occupati on of
Kuwai t. Consequently, the Panel cannot recommend any conpensation for this
portion of the Mnistry of Defense claim

3. Support paynents

113. The clains filed by Germany, on behalf of the Hessian Mnistry for
Wonen, Labour and Social Affairs and the Governnment of Bavaria, seek
conpensation for support paynents made by the C aimants to a nunmber of
evacuees fromKuwait. 1In the claimfiled on behalf of the Departnment of
Soci al Security, the United Kingdom clainms conpensation for travel grants
paid to individuals returning to the United Kingdomas a result of the

i nvasi on of Kuwait and hostilities in other areas. The grants were
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i ntended to cover the evacuees’ travel expenses within the United Ki ngdom
In the claimsubnmtted on behal f of the Departnent of Health and Human
Services, the United States seeks conpensation for repatriation grants paid
to evacuees fromlraq and Kuwait to assist themw th onward travel in the
United States and settling expenses.

114. In the First Report the Panel found that “paynents by Governnents for
tenporary and extraordinary living expenses that result fromindividuals’
departure fromKuwait or Iraq or their inability to return to those
countries during the period of 2 August 1990 to 2 March 1991 are directly
related to lraq’s invasion and occupation of Kuwait.”? The Panel also
found that “the Conm ssion cannot award nore to Governnents who provided
relief to others than the recipients of the relief would have been entitled
to had they filed an individual claimin category ‘C”. For exanple, in
the first “C’ Report, income loss clains were limted to seven tinmes a
claimant’s nonthly salary.? For these reasons, the maxi mum period for

whi ch the Panel considered recomendi ng conpensation for tenporary relief
paynments made by a Governnment to a person whose source of support in Kuwait
or lrag was cut off was seven nonths.

115. The Panel considers that the same approach shoul d be adopted with
regard to the clains in the present instalnment. Accordingly, it will only
recommend conpensation for paynents for “tenporary and extraordinary”
support for a maxi mum of seven nonths.

116. In the First Report the Panel also addressed the issue of the date
when the relief paynments were nmade. It found that in cases where
conmpensati on was sought for support paynents nmade considerably after the
i beration of Kuwait, Claimnts had to provide an expl anati on of the
speci al circunstances which, in it its view, rendered such paynents a
direct result of the invasion and occupation of Kuwait.?

117. The Panel confirms the approach that it took in the First Report, and
t he Panel considers that, in the absence of an explanation of the specia

ci rcunst ances, paynents will only be conpensable if they relate to a
reasonabl e period inmediately after the liberation of Kuwait. 1In the
circunstances of the clains before it, the Panel considers 1 May 1991 to be
a reasonable cut-off date. Accordingly, any paynents made in respect of a
period after 1 May 1991 will not be conpensat ed.

118. In the Panel’s view, all of the aforenentioned clains relate to
paynments of “tenporary and extraordinary” |iving expenses and, as such, are
conpensabl e, provided they do not exceed a period of seven months or were
not made in respect of a period after 1 May 1991

119. The Panel notes that, despite being expressly requested in a
procedural order to submt this information, the United Kingdom was unabl e
to provide any indication of the identity of the recipients of the trave
grants, their place of originin the Mddle East, the anbunt paid to each
evacuee and in respect of what period, when the paynent was nmade, or, how
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many of the travel grants were paid to individuals fleeing fromconflicts
unrelated to Iraq s invasion of Kuwait. Although convinced that trave
grants were paid, in the absence of such information the Panel is unable to
properly value the C aimand, accordingly, can only recommend conpensati on
for a reasonable proportion of the amount cl ai nmed.

120. The sanme Cl aimant al so seeks conpensation for costs incurred in

adm ni stering the schene, but has not filed any evidence in support of this
claim The Panel is thus unable to recommend any conpensation in respect
of this portion of the C aim

121. In response to a procedural order requesting information on the
identity of the recipients of the repatriation grants, how nmuch each
evacuee received and the period in respect of which the payments were nade,
the United States Departnment of Health and Human Services nerely indicated
that the paynents were made to 90 per cent of the 2,260 evacuees fromlraq
and Kuwait who arrived in the United States by Decenber 1990 at the | atest,
that the basic paynent was US$560 per person, and that fewer than five per
cent of the repatriates received assistance after their first 90 days in
the United States. 1In the absence of information on the precise amunt
paid to each evacuee, the Panel can only recomend conpensation for a
reasonabl e proportion of the anpunt clained, assessed on the basis of the
basi ¢ US$560 | unp sumpaid to 95 per cent of the abovenenti oned 90 per cent
of evacuees who received repatriation grants.

F. Evacuation costs

122. A number of Claimnts seek conpensation for costs they incurred in
evacuating individuals froma nunber of states in the Mddle East and from
nei ghbouring areas following Iraqg s invasion of Kuwait.

123. In the First and Third Reports, the Panel |aid down a nunber of
principles governing the conpensability of clains for evacuation costs.?
The sane principles are applicable to the clains in the present instal ment.
Accordi ngly, conpensation will only be recomended for clainms for costs
incurred in evacuating individuals from Kuwait, lraqgq, Israel and Saud
Arabia, and for expenses directly related to evacuation such as travel,
accommodati on, food, urgent nedical treatnent and the cost of establishing
and operating transit canps.

124. The Russi an Federation seeks conpensation for costs incurred in
evacuating individuals fromlrag and Kuwait. No evidence has been filed in
support of this portion of the Claim Accordingly, the Panel is unable to
recommend the award of any compensation. The Panel notes, however, that
some of the evacuation flights in respect of which conpensation is sought
in the Russian Federation’s claimformthe basis of a claimsubmtted in
category “E’ by Aeroflot.

125. A number of claimants seek conmpensation for accommodati on, travel and
m scel | aneous costs incurred by Governnent officials involved in the
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evacuati on operations both in the Mddle East and in the C ai mant states.
The United States Department of Health and Human Servi ces al so seeks
conpensation for reinbursenents the department nade to five states of the
Union and to the Salvation Arny for costs they incurred in receiving the
evacuees. The Cl ai mant asserts that the expenses relate to the rental of
facilities to be used as reception centres, the cost of setting up

tel ephone |ines and the cost of tel ephone calls, the cost of energency
nmedi cal and psychol ogi cal care for the evacuees, overtinme salaries paid to
state enpl oyees and sonme financial assistance paynments made by the states
to the repatriates.

126. In the Third Report the Panel reviewed clains for public service
expenditure of a general nature, such as the costs of official mssions and
the costs of transfers of diplomats. It found that “these expenses were
incurred by States in the exercise of protective functions in tinmes of
energency. As these tasks are an integral part of the function of

di pl omati c m ssions, they cannot in the Panel’s view be considered to be of
the extraordinary nature that would warrant their conpensability”.?®

127. In the Panel’s view, the same reasoning applies to expenses incurred
by Governnent officials operating fromtheir honme state. Accordingly, such
general expenses are not, in the Panel’'s view, conpensable. An exception
must be made, however, for costs directly related to conpensabl e evacuation
activities such as the provision of medical assistance. Therefore, the
costs incurred by the Thai officials in the Mddle East in providing

medi cal assistance to evacuees shoul d be conpensated. The Panel was unabl e
to recommend conpensation in the United States’ claimas it could not
identify any specific costs relating to nedical assistance provided.

128. The Panel considers that conpensation should be recommended for
financi al assistance provided to evacuees by individual states of the Union
and rei nbursed by the Departnent of Health and Human Services to the extent
that it could be identified as a specific reinbursement within the Cl aim
As the Claimant did not provide any information or docunents concerning the
under|yi ng paynents to the evacuees, the Panel only recommends conpensation
for a reasonable proportion of the amount cl ai nmed.

129. The United States, in the claimsubmtted on behalf of the United
States Information Agency, and Ireland seek conpensation for |iving

al | omances and expenses paid to the dependants of governnent officials who
had been repatriated to cover expenses incurred in their hone state.

130. In the Third Report the Panel considered a simlar claimfor

al  owances paid to Covernnent officials and their dependants after their
arrival in their home state. The Panel found that the paynments were not
conpensabl e as they “were not intended to cover ‘tenporary and

extraordi nary |iving expenses that resulted fromindividuals' departure
fromKuwait or lrag during the period of 2 August 1990 to 2 March 1991 "%
but, rather, were “discretionary paynents for ongoing ordinary living
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expenses that are incurred after a person has left the region”? and, as
such, not conpensabl e. ?®

131. In the Panel’s view, the same reasoning applies to the clainms in the
present instalment. Accordingly, no conpensation is recomrended in respect
of the portion of the Irish claimfor paynents made in respect of living
expenses in Ireland and the portion of the United States claimrelating to
subsi stence al |l owance paynments made to its officials.

132. The Panel notes that Australia, in the claimsubmtted on behal f of
the Overseas Property Group, and Lebanon have not submtted any evidence in
support of the evacuation costs portion of their claims. The Panel is thus
unabl e to recommend that any compensati on be awarded in respect thereof.

G Public Service Expenditure

1. dains processing costs

133. Bangl adesh, Germany, in the claimsubmtted on behalf of the Federa
O fice of Adm nistration, and Syria, in the claimsubnmtted on behalf of
the Central Bureau of Statistics, seek conpensation for costs incurred in
processing clains for individuals and corporations for subm ssion to the
Conmi ssion. Additionally, Bangl adesh clains for conpensation equivalent to
the 1.5 per cent charge which, although authorized by Governing Counci
decision 18 to levy fromthe awards nmade by the Commi ssion to individua

and corporate claims, it chose not to deduct on humanitarian grounds.

134. The Panel considered clainms for claimprocessing costs in the second
instalment. There it referred to paragraph 1.1 of Governing Counci

deci sion 18, which provided that

“CGovernments may offset their costs of processing clains by deducting

a small fee frompaynents nade to claimants ... Such fees shall be
comensurate with the actual expenditure of the Governnments. In the
case of awards payable to claimants in categories ‘A, ‘B and ‘C,
the fees should not exceed 1.5 per cent, and for awards payable to
claimants in categories ‘D, 'E and '‘F, the fees should not exceed
3 per cent.”

135. The Panel concluded that it was intended that this fee be the sole
conpensation to which Governnents are entitled in respect of their claim
processi ng expenditure and awarded no conpensation to the clainms for claim
processi ng expenses. The sane principles apply to the clains in the
present instalnment. Regardless of whether Governnents have levied the fee
fromthe awards of individuals and corporations, that is the sole source
from whi ch they can recover costs they have incurred in processing claims.
Accordingly, the Panel finds that the three clains for claimprocessing
costs in the present instal ment, and Bangl adesh’s claimfor the val ue of
the charge it did not levy, are not conpensabl e.
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2. Costs of protective neasures

136. Finland and Ireland seek conpensation for costs incurred in supplying
protective equi pment, nedicines and m scel | aneous ot her equi pnent to their
nationals in a nunber of states in the Mddle East. The Russian Federation
built a bombshelter in its Enbassy in Iraq for the protection of the
menbers of its mission and their dependants. The C ai mant seeks
conpensation for the | abour costs incurred in constructing the shelter

137. In the Third Report the Panel considered the conpensability of clains
for costs incurred by Governments in purchasing safety equiprment. The
Panel held that “safety nmeasures taken by Claimants for the protection of

i ndi vi dual s and property are a conpensabl e expense, provided they are
reasonable in relation to the type of risk to which the individual and/or
property is exposed.”*

138. The Panel considers that the same principles are applicable in
respect of the clains in the present instalnment. In the Panel’s view, when
considering clainms for costs incurred in purchasing safety and energency
equi pnent, a distinction nmust be drawn between, on the one hand, between
saf ety equi pnent and neasures whose sole use is protective, such as the
purchase of Nucl ear-Chem cal - Bi ol ogi cal (“NBC’) equi pment and the
construction of the bonbshelter, and, on the other hand, costs incurred in
purchasi ng material which can be put to ordinary use or used in an
enmergency, such as jerrycans, batteries, wires, torches and adhesive tape.
Wth regard to the former, the Panel is of the view that, provided the
measures are “reasonable in relation to the type of risk to which the

i ndi vi dual and/or property is exposed”, and they are taken in relation to
the “rel evant geographical area” (see para. 140, infra), the costs of the
protective neasures should be conpensable. Wth regard to the clains in
the present instal nment, supplying individuals with NBC equi pnent, building
a bonbshel ter and purchasi ng nedi ci nes, are reasonabl e nmeasures taken for
the protection of individuals in view of the specific threat to which they
were subjected in the period of the occupation of Kuwait and, as it cannot
be reasonably expected that Enmbassies in the Mddl e East woul d have such
protective equi prent, the cost incurred in purchasing them can be
considered a direct result of the invasion and occupation of Kuwait.

139. In the Panel’s view, the same cannot be said of costs incurred in

pur chasi ng m scel | aneous equi pnent that can either be put to ordinary use
or be used in an energency. The purchase of such itens is not sufficiently
related to the risk to which the Enbassies in the Mddl e East were exposed
as a result of Iraq s invasion and occupation of Kuwait for the costs
incurred to be conpensable. Furthernore, such material does not provide
protection agai nst any one specific threat but can be used in circunstances
other than a protective response to mlitary threat. The general use of
such equi pnent and the fact that nuch of the equiprment is sonething
Enbassi es can be expected to stock in any event supports the finding that
it cannot be considered conpensabl e.
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140. The Panel considers that a geographic limtation is inplied in the
requi renent that safety equipment is only conpensable if it is reasonable
inrelation to the type of risk to which the individual and/or property is
exposed, nanmely that only protective neasures taken within a specific
geographical area will be conpensated. |In the Panel’s view, for exanple,
the purchase of protective equi pment for individuals in Qatar and Bahrain
two States which were not the subject of any specific threat of nmilitary
action, cannot be considered reasonable. For the sanme reasons that the
Panel limted the conpensability of evacuation costs to those costs
incurred in evacuating individuals fromlrag, Kuwait, Israel and Saud
Arabia only,% it also limts the conpensability of costs incurred in taking
protective neasures to those taken in respect of individuals and property
in the sane four States.

141. Finland seeks conpensation for the cost of renting two buses for a
month to ensure they would be i medi ately avail able should it prove
necessary to effect an energency evacuation of the staff of its Enbassy in
Tel Aviv. Although this is not a typical protective measure, the Pane
considers that, in the circunstances prevailing in Israel in the nmonths
following the invasion of Kuwait, ensuring the availability of energency
means of transport for enbassy staff was a reasonabl e nmeasure for the
protection of individuals. Furthernore, keeping two buses on standby for a
nonth was a relatively inexpensive manner of ensuring diplomatic staff
coul d make a speedy departure in case of emergency. Accordingly, the Pane
considers that the costs incurred in renting the buses are conpensabl e.

3. O her expendi tures

142. On closing its diplomtic mssions in Kuwait and Iraqg, Finland took
the two Enbassies’ vehicles to other mssions in the Mddle East. |In doing
so, the Claimant had to re-register the vehicles and pay road tax.
Conpensation is sought for the costs incurred in these procedures.

143. The Panel considers that the costs incurred by Finland in re-

regi steri ng enbassy vehicles in Syria and Turkey cannot be consi dered an
expense incurred for the purpose of entering those two States in the course
of an on-goi ng evacuation journey. Instead, they are costs incurred to
ensure permanent and continued use of the vehicles. As such, they cannot
be considered as costs arising as a direct result of Iraq s invasion and
occupation of Kuwait.

144. Follow ng the invasion and occupation of Kuwait, the Finnish
Governnment agreed to pay the costs of bi-weekly and daily tel ephone calls
to Finland by the nenbers of its diplomatic mssions in Israel and Syria
respectively. The Claimant is seeking conpensation for the costs of the
tel ephone calls. Spain seeks conpensation for the costs of the tel ephone
calls made by rel ati ves of evacuees from Spain

145. In the Third Report the Panel found that the costs of tel ephone calls
made by individuals held hostage in Kuwait were conpensable as the
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i ndi vidual s were detained in Kuwait against their will in precarious
conditions.3 However, in the sane report the Panel also determ ned that

t el ephone costs incurred by individuals in the course of their evacuation
journeys were not conpensable.3 The Panel notes that the tel ephone calls
for which conpensation is sought in the present instal nent were not made by
i ndi vi dual s detai ned against their will. Accordingly, the abovenentioned
Cl ai rs cannot be compared to those found conpensable in the Third Report.
Instead, they are conmparable with the clains for tel ephone calls nmade by
evacuees and, therefore, the Panel finds that no conpensati on should be
awarded for the costs of the tel ephone calls.

146. A number of Claimants seek conmpensation for the cost of officia
trips by Government officials, for the cost of official travel to receive
and send di pl omati c correspondence, and for the costs incurred in

adm nistering the repatriation assistance schenes.

147. In the Third Report, the Panel considered simlar clains for the
costs of official mssions, salaries paid to additional staff, and overtine
paynments and found that those expenses had been “incurred by States in the
exercise of their protective functions in times of emergency”.®* It added
that as the tasks in question were “an integral part of the functions of

di pl omatic m ssions”* they could not be considered to be of the
extraordinary nature that would warrant their conpensability.

148. In the Panel’s view, although the Third Report only expressly refers
to the functions of “diplomatic m ssions”, the reasoning is equally
applicable to the protective functions exercised by other Governnenta
agencies. Accordingly, the Panel determ nes that no conpensati on should be
recommended for these portions of the Finnish, Russian and United States

cl ai ns.

149. In the claimfiled on behalf of the Federal Mnistry for Research and
Technol ogy, Germany cl ainms conpensation for the investnent it nade in a
joint research project with a Kuwaiti research institute pursuant to an

i nter-governmental agreement which, it clainms, produced mniml results
because of the danage suffered by the research facilities in Kuwait during
the occupation. The Cl aimant al so seeks conpensation for the | oss and/or
damage of scientific apparatus loaned to the project in Kuwait by the

Uni versity of Hohenheim the German research institution involved in the
proj ect.

150. The Panel notes that the C ai mant was not directly involved in the
research project. Follow ng the conclusion of the inter-governnenta
agreenent with Kuwait, it had nade a grant to the University of Hohenhei m
whi ch had funded the German portion of the project. The terms of the grant
did not envisage that the results of the joint project would be used for
comercial or other purposes by the C aimant, nor that it would retain any
interest, direct or indirect, in the funds paid to the University.
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151. The Panel notes that the Claimant Mnistry did not expect any
material return fromthe grant nade to the University for a research
project of a purely scientific nature. Furthernore, in spite of Iraq’'s

i nvasion of Kuwait, the final project report prepared in 1993 states that
“the grant’s intended purpose has been achieved”. Accordingly, the

Cl ai mant cannot be considered to have suffered any | oss.

152. In the Panel’s view, the only | oss which has arisen as a result of
Iraq’s invasion and occupation of Kuwait is that relating to the scientific
equi pnent | oaned to the project by the University of Hohenheim This was
paid for out of the University’ s general funds and not out of the research
project funds. The Panel, therefore, recomends that conpensation be
awarded in respect of the loss of the University' s equi pnment on the sane
basis as for other tangible property |osses. The Panel enphasizes that the
award of conpensation is intended for the University and not the C ai mant
Mnistry, as it was the former which suffered the | oss.

H OQher costs

153. Lebanon and Syria in the claimfiled on behalf of the Foreign

M ni stry, seek conpensation for |oss of expected earnings from consul ar
fees which they were unable to charge during the seven nonths of the
occupation of Kuwait, when their diplomatic mssions in Kuwait were cl osed.

154. In decision 9, the Governing Council addressed the conpensability of
busi ness | osses. * Paragraph 1 of the decision provides that “[t] he
propositions and conclusions contained in this Decision shall apply to
conpensation for the | oss of earnings or profits and other business |osses
covered by Security Council resolution 687 (1991).” Paragraph 3 enphasises
that the decision does not attenpt to describe all of the conceivable
factual and |egal situations which may result in compensabl e business

| osses. Section | of the decision deals specifically with losses in
connection with contracts or past business practice and Section I
addresses |l osses relating to tangi bl e assets.

155. Although the clains for |oss of consular fees in the present

i nstal ment are neither “losses in connection with contracts or past

busi ness practice” nor “losses relating to tangi ble assets”, the Pane
considers that they are clains for “loss of earnings or profits” of the
kind referred to in paragraph 1 of the decision. Accordingly, the
princi pl es of conpensability and val uation enshrined in Governing Counci
decision 9 are applicable by analogy to the present clains.

156. The Panel notes that the provision of consular services in exchange
for the paynent of a fee is an activity carried out by CGovernnents on a
cost-covering basis which is not intended to be income producing. The
Panel neverthel ess accepts that in exceptional circunmstances the provision
of consul ar services could produce an income and that the inability to
provi de the services would, in those circunstances, lead to a “l oss of
earnings or profits” of the kind referred to in paragraph 1 of Governing
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Council decision 9. In such cases, the value of the conpensable | oss would
be reached by offsetting costs that would have been incurred in providing
the consul ar services fromthe claimfor |oss of earnings. Though not
excluding that the consul ar section of the Cl aimnts’ Enbassies in Kuwait
coul d have been incone producing, the Panel notes that, despite specific
requests in a procedural order to provide details of the savings nade by
the consul ar sections in the nonths when the consul ar section in Kuwait was
not operative, the Claimants did not provide sufficient explanations,
figures or supporting documents for such savings. |In the absence of such

i nformati on any val ue put by the Panel on the actual |oss of earnings would
be purely specul ative. Accordingly, the Panel finds that no conpensation
can be recommended for the clainms for |oss of consular fees.

V. OTHER | SSUES

A. Currency exchange rates

157. As in the first two instal nents, sonme of the Claimnts in the present
i nstal ment have incurred | osses or stated their clainms in currencies other
than United States dollars. As the Commi ssion issues awards in United
States dollars, the Panel is required to determ ne the appropriate rate of
exchange. |In the First and Second Reports the Panel determ ned that
adopting the currency exchange rate as at the date of |oss was the nost
appropriate nmethod of cal culating the applicable exchange rate. The | osses
had occurred fairly regularly throughout the period of Iraq’s occupation of
Kuwai t, nanely from 2 August 1990 to 2 March 1991. The Panel adopted 16
November 1990, the midpoint of the occupation period, as the date of | oss.

158. The Panel also noted that special circunstances existed in relation
to the exchange rate to be adopted for |osses suffered in Kuwaiti dinars.
As the invasion and occupation of Kuwait had caused a significant

di sturbance of the exchange rate for the Kuwaiti dinar during the period of
the occupation, the Panel adopted the exchange rate for the Kuwaiti dinar
that prevailed i mediately prior to the invasion.?¥

159. The Panel finds that the majority of |losses for which conpensation is
sought in the present instalment also occurred fairly regularly throughout
the period of the occupation of Kuwait but, in general, it was not possible
to identify the precise date of their occurrence. Therefore, in this

i nstance, the Panel also considers 16 Novenber 1990, the m dpoint of the
occupation, to be the nost appropriate date for determ ning the applicable
exchange rate. For the reasons given above, 1 August 1990 is the date
adopted for determ ning the exchange rate for Kuwaiti dinars.

160. The rates of exchange used as at 1 August 1990 for the Kuwaiti dinar
and 16 Novenber 1990 for other currencies are the average nonthly rates as
reported in the United Nations Monthly Bulletin of Statistics of Apri
1991, 38
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B. | nt er est

161. In decision 16 the Governing Council stated that “[i]nterest will be
awarded fromthe date the |oss occurred until the date of payment, at a
rate sufficient to conpensate successful claimnts for the |oss of use of
the principal amunt of the award.” The decision added that “the nethods
of cal culation and of paynment of interest will be considered by the
Governing Council at the appropriate tinme” and that “[i]nterest will be
paid after the principal anpbunt of awards”.3 Thus, at this stage, the
Panel need only set the date fromwhich interest will run. For the sane
reasons that it adopted 16 November 1990 as the date of |oss for the

pur pose of determ ning exchange rates, the Panel considers that the sane
date shoul d be used for calculating interest. Accordingly, the Pane
determ nes that interest be awarded on the Clainms as of 16 Novenber 1990.

C. dains preparation costs

162. In a letter dated 6 May 1998, the Panel was notified by the Executive
Secretary of the Comm ssion that the Governing Council intended to resolve
the issue of clains preparation costs at a future date. Accordingly, the
Panel takes no action with respect to clains for such costs at this stage.

VI. QUANTI FI CATI ON OF THE CLAI M5

163. As discussed above, the Panel considers that certain |oss elenents
within the C ainms should not be conpensated because they fail to neet

ei ther the Comm ssion’s procedural and evidentiary requirenments or the
directness requirenents as fornulated in Security Council resolution 687
(1991).

164. In many of the C ainms, the documentary or other evidence submtted
established that an alleged | oss had, in fact, occurred. The evidence was
i nsufficient, however, to denobnstrate with a reasonabl e degree of certainty

t he amount of the loss. |In such cases the Panel, in conformty with
general principles of |law, exercised its discretion in assessing the anount
of conpensation to be reconmmended. |In exercising such discretion, the

Panel took into account the |evel and type of evidence that should
reasonably be required of a claimnt given the circunstances prevailing at
the tinme of the loss, particularly in Irag and Kuwait.

165. Wth respect to the loss elenents that the Panel considers to be
conpensabl e, the Panel verified that the |osses had, in fact, occurred and
then quantified such | osses. The Panel was assisted in this task by expert
| oss adjusting consultants and the secretariat. Initially, the Pane
undertook a careful exam nation of the statenments of claimand evidence
filed by the Claimants. As explained in paragraph 9 above, the Panel then
required certain Claimants to answer questions and to subnit additiona
docunents that it deemed necessary to quantify the amount of the all eged

| osses. In addition to verifying that the clainmed | osses had, in fact,
occurred, the Panel also considered the reasonabl eness of the C ai mants’
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conduct and of the anounts clainmed. For exanple, in relation to clains for
evacuation costs, the Panel only recomrended conpensation for one-way
econony fares.

166. In quantifying the |osses, the Panel weighed the anmount and type of
evi dence submitted in support of the clained | osses and recei ved advice
fromthe | oss adjusters on the nature and quantity of evidence that a

clai mant would normal ly be expected to submt in conparabl e emergency
situations. |In reaching the figures of the recomrended awards, the Pane
adopt ed general principles of |oss adjustnent such as reasonabl eness of
costs incurred, depreciation and betterment. For exanple, in clainms for

| ost or dammged property where the anount clainmed was the repl acenent

val ue, reductions were nmade to take into account the age of the property in
guestion at the tine the |loss or damage occurred. 1In respect of clainms for
rei mbursenents for |ost or damaged property, deductions were nmade if
sufficient evidence supporting the underlying |osses had not been provided
or to reflect depreciation or part use of the property.

167. The Panel limted conpensation for evacuation costs to evacuations
fromlraq, Kuwait, Israel and Saudi Arabia. Simlarly, costs incurred in
respect of protective neasures were also limted to those taken within
these four States. On occasion C aimants sought compensation for
evacuation costs or protective neasures taken in a nunber of states in the
M ddl e East without providing a State by State breakdown of the costs. In
t hese cases the Panel only recommended conpensation for that proportion of
the clains which it considered related to the aforenmenti oned four States.

168. As noted in paragraph 95 above, the docunents filed in support of the
Russi an Federation's claimfor damage to the Enbassy conplex in Kuwait did
not provi de a breakdown of what portion of the costs were incurred in
repairing the conplex and what portion related to the cost of conpleting
the construction work. Moreover, the description of the damage indicated
that it was rather limted in nature and that sonme of the danage nust be
deenmed to have occurred as a result of the delay in the resunption of the
construction work. Accordingly, the Panel only reconmended conpensation
for a percentage of the anount clained. Simlarly, it was not possible for
the Panel to determine with certainty what portion of the suns paid for
carrying out the additional work related to building materials - the only
el ement which the Panel considered conpensable - and what portion rel ated
to | abour or other costs. In light of this uncertainty, the Panel was only
able to recomrend conpensation for a percentage of the claimfor additiona
wor k.

169. The Russi an Federation explained that its claimfor the cost of
bui l di ng the bonbshelter in Baghdad rel ated exclusively to | abour costs
because the necessary building materials and equi pment had been provi ded
free of charge by Russian conmpanies operating in Irag. The C ai mant
submtted estimates of the cost of the jobs carried out, but did not
provi de any information or supporting docunents indicating who actually
carried out the work or at what cost. The absence of such information and



S/ AC. 26/ 1999/ 7
Page 38

of plans of the bonbshelter nade it inpossible for the Panel to precisely
value the claimor to assess whether the | abour costs clained were
reasonabl e. Indeed, it was not clear whether external workers were hired
to construct the shelter or whether the work was carried out by workers
al ready enpl oyed by the diplomatic m ssion or specialized governnenta
agencies. In light of such uncertainty, the Panel only recomended
conpensation for a reasonable portion of the | abour costs clai ned.

170. On the basis of its review and eval uation of the C ains, the Pane
makes the follow ng determ nati ons concerning the quantification of the
Cl ai ms, summari zed by general loss type in the table below. The anopunts
are stated in United States dollars.



QUANTI FI CATI ON BY LOSS ELEMENT

d al mant Coniract Real Tangi bl e Bank Payment_or Evacuafion Public Qaher Total
property | property account s relief to costs service anount
and ot hers expendi tures reconmended
securities

Australia: Australian 0 0

Trade Conmi ssion

Australia: Australian 0 0 0

Overseas Property G oup

Austria: Federal Mnistry 0 0

of Foreign Affairs

Austria: Ofice of the 137,985 137,985

Federal President

Bangl adesh 1, 630 1, 230, 953 0 1, 232, 583

Fi nl and 36, 806 4,500 196, 478 10, 433 49, 340 297, 557

Germany: Mnistry for 2,699 2,699

Research and Technol ogy

Germany: Hessian Mnistry 3,020 3,020

for Wonen, Labour and

Soci al Affairs

Germany: Covernnment of 14, 409 14, 409

Bavari a

Germany: Federal Ofice 0 0

of Adm nistration

Irel and 8,512 62, 103 70, 615

Italy 35, 401 35,401

Lebanon 10, 381 14,179 0 24,560

Russi an Federation 585, 010 820, 391 376, 742 0 0 74, 250 1, 856, 393

Spai n 416, 402 416, 402

Syria: Central Bureau of 0 0

Statistics

Syria: Foreign Mnistry 0

6 abed

L /666T /9¢ IV /S



QUANTI FI CATI ON BY LOSS ELEMENT

d al mant Confract Real Tangi bl e Bank Payment_or Evacuation Public O her Tot al
property property accounts relief to costs service anount
and ot hers expendi tures reconmended
securities

Thai | and 75, 055 6,173, 853 6, 248, 908

United Ki ngdom 0 0 0

Commonweal th Graves

Commi ssi on

United Ki ngdom 26, 423 0 26, 423

Departnent of Soci al

Security

United Kingdom M nistry 2, 685, 684 0 2, 685, 684

of Defence

United States: Departnent 322, 206 0 322, 206

of Defense

United States: Departnent 1, 043, 045 42,950 1, 085, 995

of Health and Human

Servi ces

United States: 0 192, 926 0 192, 926

I nformati on Agency

Tot al 14, 653, 766

o abed

L /6661 /9¢ IV /S
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VII. RECOMVENDATI ONS

171. On the basis of the foregoing, the Panel recomrends that the follow ng
anounts be awarded as conpensation for |losses incurred by the Caimnts as a
direct result of Iraq s invasion and occupation of Kuwait:

(a) Australia: Trade Comm ssion nil and Overseas Property Goup nil;

(b) The Republic of Austria: Federal Mnistry of Foreign Affairs nil
and O fice of the Federal President US$137,985;

(c) The Peopl e’ s Republic of Bangl adesh: Mnistry of Labour and
Manpower US$1, 232, 583;

(d) The Republic of Finland: Mnistry of Foreign Affairs US$297, 557;

(e) The Federal Republic of Germany: Federal Mnistry for Research and
Technol ogy US$2, 699; Hessian Mnistry for Wonen, Labour and Soci al
Affairs US$3, 020; Governnent of Bavaria US$14, 409 and Feder al
Ofice of Administration nil;

(f) Ireland: Departnment of Defence US$70, 615;

(9) The Italian Republic: Institute for Foreign Trade US$35, 401;

(h) The Lebanese Republic: Mnistry of Foreign Affairs US$24, 560;

(i) The Russian Federation: Mnistry of Foreign Affairs US$1, 856, 393;
(j) The Ki ngdom of Spain: Mnistry of Foreign Affairs US$416, 402;

(k) The Syrian Arab Republic: Central Bureau of Statistics nil and
Foreign Mnistry (Enbassy of Syrian Arab Republic in Kuwait) nil;

(1) The Ki ngdom of Thail and: US$6, 248, 908;

(m The Ki ngdom of Great Britain and Northern Ireland: Conmmonweal th War
Graves Conmission nil; Department of Social Security US$26,423 and
M nistry of Defence US$2, 685, 684; and

(n) The United States of Anerica: Departnment of Defense US$322, 206;
Depart ment of Health and Human Services US$1, 085, 995; and United
States Information Agency US$192, 926.

Ceneva, 22 January 1999

(Signed) Bj ar n Haug
Chai r man

(Signed) Ceor ges Abi - Saab
Commi ssi oner

(Signed) M chael J. Bonell
Commi ssi oner
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Not es

1/ Governing Council decision 10, “Provisional Rules for Cl ains
Procedure” (S/AC. 26/1992/10).

2/ The amounts are those that appear in the Caimants’ claimforns.
Wher e admi ssi bl e suppl enents have been filed or amendnents have been nade
to a Claim the Panel has based its recomendati on on the anmended total
VWhile many Clains were originally stated in other currencies, the anounts
claimed are stated in United States dollars in order to facilitate
conmparison. This does not prejudice the Panel’s determ nations of the
anmounts, if any, recommended for conpensation. |In respect of clains filed
in other denomi nations, the United States dollar anmounts have been
cal cul ated by using the August 1990 rates of exchange as indicated in the
United Nations Monthly Bulletin of Statistics.

3/ Category “C’ clains are individual clainms for danages up to
US$100, 000 and category “D’ clains are individual clains for damages over
US$100, 000. Pursuant to Governing Council decision 1 (S/AC. 26/1991/1), as
confirmed in paragraph 3 of Governing Council decision 13
(S/ AC. 26/ 1992/ 13), questions of nultiple recovery do not arise in relation
to paynents nade under category “A’ (departure clains).

4/ Governing Council decision 18, “Distribution of Paynents and
Transparency” (S/ AC. 26/ Dec. 18 (1994)).

5/ “Report and Recommendati ons made by the Panel of Comr ssioners
concerning Part One of the First Instalment of C ainms by Governments and
International Organi zations (Category ‘F Clains)” (S/AC. 26/1997/6), (“the
First Report”), paras. 47-64. See also “Report and Recommendati ons made by
the Panel of Commi ssioners Concerning Part Two of the First Instal ment of
Claims by Governnents and International Organi zations (Category ‘F
Clainms)” (S/AC. 26/1998/4), (“the Second Report”), para. 45; and “Report and
Recommendat i ons made by the Panel of Comm ssioners concerning the Second
Instal ment of ‘F1° clains” (S/AC 26/1998/12), (“the Third Report”), para.
75.

6/ The First Report, para. 74. See also the Second Report, paras.
55-56 and the Third Report, paras. 78-79.

7/ The Third Report, para. 81.

8/ lbid.

9/ The First Report, para. 74 and the Third Report, para. 81
10/ The First Report, para. 68.

11/ The Third Report, paras. 83-85. See also the First Report,
paras. 67-68.

12/ The Third Report, para. 76.
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13/ The First Report, paras. 71-73. See also the Second Report,
paras. 63 and 73 and the Third Report, paras. 90-92.

14/ The First Report, paras. 76-78. See also the Third Report,
para. 94.

=

5/ The Third Report, para. 76.

=
(o2}

/  The First Report, para. 85.

=

7/ The Third Report, para. 97.

18/ CGoverning Council decision 7, “Criteria for additiona
Categories of Clains”, (S/AC 26/1991/7/Rev.1).

19/ The Panel adopted a simlar approach in the First Report with
regard to support paynents made by Governnments, which were linted to the
maxi mum peri od for which individuals woul d have been conpensated for incone
| osses in category “C'. The First Report, para. 86.

20/ The Third Report, para. 76.

N

1/ The First Report, para. 85.

22/ “Report and Recommendations nmade by the Panel of Conm ssioners
concerning the First Instalment of Individual Cainms for Damages up to
US$100, 000 (Category “C'" Clainms)” (S/AC. 26/1994/3) (“First “C’ Report”),
pp. 192-93.

23/ The First Report, para. 86.

24/ The First Report, para. 84.

25/ See the First Report, paras. 92-96 and the Third Report, paras.
100-111.

26/ The Third Report, paras. 120-121

27/ The First Report, para. 85.

28/ lbid

29/ The Third Report, paras. 105-106.

30/ The Third Report, para. 122.

31/ The First Report, para. 96.

32/ The Third Report, para. 119.

33/ The Third Report, para. 101

34/ The Third Report, para. 121

35/ lbid.

36/ CGoverning Council decision 9, “Propositions and Concl usions on
Conpensati on for Busi ness Losses: Types of Damages and Their Val uation”,
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(S/ AC. 26/ 1992/ 9) .

Apri |

37/

38/
1991,

39/

The First Report,

paras. 99-102.

United Nations Monthly Bulletin of Statistics, Vol.

( ST/ ESA/ STAT/ SER. 1/ 220) .

Governi ng Counci

(S/ AC. 26/ 1992/ 16) .

40/

deci sion 16,

See the First Report, para. 62.

“ Awar ds of

Interest”,

XLV,



